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Bupreme Tourt of the State of New Yark
Agpypellate Biutaion: Second Fudicial Bepegrioent
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WILLIAM F. MASTRO, J.P.
ANITA R. FLORIO
EDWARD D. CARNI
WILLIAM B. McCARTHY, 1L

2006-04974

Barbara J. Adama, ete., respondent, v Fountains
Semor Properties of New York, Inc., appallant.

(Endex No. 4906/05)

Daniels and Porco, LLP, Pawling, N.Y. (Michele N. Hayeq
counsal), fir appollunt.

James S. Morris, White Plaing, N.Y., for respondent.

In an action to recover damsges for breach of comtract,
a judgment of the Suprermne Couxt, Durichess County (Dolam, J.), entered
#n ondor of the same court dsted March 29, 2006, prmbng the plainti
Judgmerit, is in favor of the plaintiff and against it in the principal sum o

D14445
C/hu

— Anpued - February 22, 2007

DECISICN & ORDER

and Micheel G. Hayes of

= defondant yppeals from
il 19, 2006, which, rrpon
5 moiion for sumnmary
F$214.200.

QRDERER that the judgment is modified, on the law, by
prohibiting enforcerent of the judgment against any 2ssct of the defondant
in accordanee with the terms and comditions of the 1990 Payment
paragraph 4(C} of the defendant’s Second Amendment to the Restated
limiting the plaintiff’s enforcement, in, the altexnative, to the plaintiffs i
real estate as set forth in the 1990 Payment Agreament; as ao modified,
without costs or dishursements.

In this action to recover darmages for breach of contract,
her mother’'s estate, seeks to recover from the defendant the sum of
enlrance fee paid by the plaintiff's mother and father into a retirement g
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plaintiff, the sxecuor of
14,000, which was the
prmunity owned by the
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YORK, INC.
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defendant’s predecessor. The Supreme Coust proparly detsrmined that, in feaponse to the plaintifi's
prima facie establishment of har entitlement to judgment ag a maftcs of lay, the dsfendant failed to
rase & friable isenc of fact in comection with its allegation that a 1990 Pn}'nlﬂntﬂgmemﬂlt
{bercinzfter the Payment Agreement) and & 1990 Residency Agreement (Hereinafter the Ragidsncy
Agreement) were modified by the subsequent acts of the goveming
community. The record cstablishes that the plaintiff's mother, Chaafotte Johnston, did not agree to
ymend or modify the Payment Agreement 1o teduce her entitlamest andler that agreement from
$214,200 to §145,940. The defendant, the proseat owner of the retiramgnt sommumity, filed to
demonstrate that the Resident's Association had any authority to amend of modify the tesmination
payment agreement with the retiyement comnumity sponsors. Johnstor refused to exeente the
proposed amendment to the Payment Agresment and the Resident’s Association was without
suthority to smend or modify an agrecment to which it was not a party.

included a nonreconrss
was the right of
suieg & judpment of
. alky, pursuant {o the
Paymeni Agresment, the termination payment to Jolmston was to be maie only when and to the
extent that certain pocled funds held by the defendant were available. e provisions clearly and
uncquivecally precluded any recovery againgt the assets of the defondant|exclusive of the pooled
funda {see Gupta Realty Corp. v Grosy, 251 AD2A 544, 545, Brororvilie Knpils v Webster Towm Ctr.
Partnershin, 221 AD2d 248),

clause, which provided that in the event of a default, Jolnston’s sole g
reacquisition of the real esiate, and that Joboston was precludad from

Tharatore, the Supreme Couvrt eired n awarding judgment to the plaimiiff without
limiting the enforcement of the judgment to pocled funds, if any, main}ained in escrow by the
defendant for the payment of the tennitation payment of $214,200 due %d owing to Jelmston in
Accordance with the Payment Agreement and Seetion 4{C) of fhe Second Amendment to the Restated

Offering Plan.

MASTRO, J.P., FL.ORIO, CARN and McCARTHY, JJ., concur.

ENTER:
C James Fdward Pelzer ﬁ
Clerk of the Court
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